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‘Central Law Journal, 


St. Louis, Mo., November 11, 1921. 


DANGER | OF THE INCREASED BURDEN 
UPON THE FEDERAL SUPREME COURT 
FROM ITS CONTINUALLY EXPANDING 
DOCKET. 











The editorial which appeared under the 
above title in the Central Law Journal for 
April 22, 1921 (92 Cent. L. J. 279), was 
ecently called to the attention of the United 
States by Senator Spencer of Missouri, and 
ordered printed as a public document. 

Our associate editor, Mr. 


of this editorial. 
of the American Bar Association’s Commit- 


tee on Procedure, has been working for | 


any years to relieve the Federal Courts by 
means of a threefold program, namely: 
1) modernizing the procedure at law and 
in equity; (2) relieving the congested doc- 
ets, and (3) securing higher compensation 
or the judges. 

This program is one which this Journal 
is glad to get behind. In 93 Cent. L. J. 
B55 (Oct. 14, 1921), Mr. Max Isaac of 
Brunswick, Ga., at our request, wrote the 
ditorial on the Relief of Federal Courts 

d the Pay of Federal Judges. We are 
oping that some senator will make this edi- 
forial a public document so that the terrible 
injustice toward our federal judges involved 
in the meager compensation paid to them 
ay serve to arouse a proud and honest 
eople to do their full duty. 

We are delighted that the Journal is able 
thus effectively to contribute something to 

ing about the necessary changes called for 

the program just set forth. With co-op- 
ration which we may reasonably expect on 
he part of the profession, we hope to see 
ome to pass one of the greatest reforms of 
he present time, namely, the rehabilitation 
f the Federal Courts to meet the great de- 
hands of our present complex civilization 
nd the centralizing tendencies of American 
tw and its administration. 


Thomas W. | 
Shelton, of Norfolk, Va., was the author | 
Mr. Shelton, as chairman | 








THE UNDUE EMPHASIS ON* : PROCEDURE 
IN AMERICAN DECISIONS. 


The reform of procedure in England re- 
duced the questions relating to pleading, 
evidence and trial practice to a degree al- 
most negligible. A digest of English law 
shows very few items on these subjects, 
while any American digest is top heavy with 
the multitude of such decisions and the ab- 
surd importance attached to them. 

In thinking over this matter, we decided 
to- pick out, casually, two decisions from the 
recent reports. We took one from Ohio 
and another from Missouri. Neal v. 
Hershman (Ohio), 132 N. E. 19; Tyon v. 
Wabash Railway Co. (Mo.), 232 S. W. 786. 
In the Neal case, the question, and the only 
question, which demanded the consideration 
of one trial court and two courts of appeal, 
was whether the trial judge had the right 
to determine the issues of fact and di- 
rect a verdict in a case where plaintiff and 
defendant both filed motions to direct 
a verdict on the evidence. The trial court 
sustained plaintiff’s motion and overruled 
that of the defendant. The defendant then 
sought to withdraw his motion and resubmit 
the case to the jury, which request the 
trial court denied. On review, the Court 
of Appeals affirmed the judgment, on the 
ground that defendant waived his right to 
go to the jury when he joined with the 
plaintiff in asking for a directed verdict. 
The Supreme Court, on another appeal, re- 
versed the decisions of the two lower courts 
and ordered the case to be retried. On the 
point raised the Supreme Court said: 


“The case at bar presented a jury issue. 
The motion made to direct a verdict at the 
close of the plaintiff’s testimony was over- 
ruled, and the record discloses that excep- 
tions were noted. To effectually save this 
question, the defendant was compelled to 
renew that motion at the close of all the 
testimony. This the defendant did and, im- 
mediately following, the plaintiff made a 
like motion. The Court, then, instead of 
disposing of the motions in the order made, 
passed upon the plaintiff’s by sustaining it, 
and then proceded to overrule the defend- 
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ant’s motion? At this juncture, and next 
in order as appears from the record, de- 
fendant’s counsel requested the withdrawal 
of his motion, and the submission of the 
case to the jury. From the record, as it 
appears, we are of the opinion that this re- 
quest to submit the case to the jury came 
at the earliest moment at which it could 
consistently have been made. Had the 
court passed upon the motions in the order 
in which they were offered, as was done in 
the case of Perkins v. Board of County Com- 
missioners of Putnam County, 88 Ohio St. 
495, and, after the overruling of his motion. 
counsel for defendant had then delayed un- 
til the court had disposed of the motion “of 
the other party, there might be some merit 
in the contention of the defendant in error. 
It appears to us in the light of what was 
actually done, as disclosed by the record, 
that the defendant was entitled to have the 
case submitted to the jury, and that the re- 
fusal of the court to so do deprived that 
party of a constitutional right, and that the 
action of the court in that respect was er- 
ror.” 

In the Missouri case, the trial court 
sought to take a liberal attitude on an old 
rule of procedure and is called down by the 
Court of Appeals of that state. Plaintiff 
won a large verdict and within the proper 
time defendant filed a motion for a new 
trial, which the Court overruled. On pre- 
paring bill of exceptions, plaintiff’s lawyer 
raised the point that defendant had not 
actually “excepted” to the Court’s ruling in 
overruling the motion for a new trial and. 
‘therefore, refused to sign the “bill” which 
declared that such exceptions had been tak- 
en. The noting of such exceptions by the 
stenographer has been the practice in such 
state for many years. The trial judge added 
a memorandum to the bill, stating the fact 
that no exceptions had actually been taken, 
but that the practice had been simply te 
note such exceptions in the record, since it 
‘was.,often impossible for attorneys to be 
- present-at- every decision day when some 
motion filed by them might be passed upon. 
The Court of Appeals reprimanded the trial 
court for presuming to add anything to the 
bill of exceptions and struck out from the 
bill the statement of the trial judge and 
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ihen proceeded to hear the appeal, as if the 
bill had been signed without explanation. 
The Court, however, makes the astounding 
ceclaration that if, in fact, the attorney had 
not actually excepted to the Court’s de- 
cision on his motion for a new trial, his case 
could not be reviewed. In view of the fact 


that defendant succeeded in reversing the. 


judgment because of substantial error in the 
case, one is led to rub his eyes in amazement 
and to wonder whether the failure to take 
an actual exception to a formal motion 
for a new trial, would, in fact, have stood 
in the way of the Court’s dealing out jus- 
tice between the parties, especially when the 
practice of attorneys in such a formal mat- 
ter simply to note such exceptions as a 
matter of course was so well established. 

This decision has every: Missouri lawyer 
worried and the Court is being severely 
eriticised for a pronouncement which re- 
vives memories of the barbarisms of com- 
mon law procedure and is utterly out of 
harmony with the more liberal attitude of 
bench and bar on such matters of technical 
procedure. : 

But we have cited these decisions, not to 
praise or to condemn ‘them, but to call at- 
tention to the emphasis which American 
lawyers and judges still attach to matters 
of procedure. Sir John Simon declared at 
Cincinnati, that the thing that surprised him 
most in reading American decisions, was 
the space and emphasis given to questions 
of procedure. In England, under the Judi- 
cature Act, errors in pleading or practice 
are so seldom, if ever, fatal, that lawyers 
rarely raise them on appeal. Mr. John D. 
Lawson, in an article on English proce- 
dures, recalls an instance where the Court 
of Appeals ordered a witness to appear be- 
fore them to determine whether his testi- 
mony, which had been excluded, was merely 
cumulative, and finding that it was, they af- 
firmed the judgment without referring to 
the point raised. 

In America, lawyers and judges must 
be educated away from the idea that a 
trial involves a test of skill in forensic 
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maneuvering rather than an effort on the 
part of Court and counsel to determine the 
merits and the justice of the causes that are 
presented for decision. Not only should the 
Courts themselves refuse to render decisions 
in such a way and at such times as to put 
either party in danger of falling within the 
operation of some rigid rule of procedure, 
but they should rebuke any attempt of 
counsel on either side to “short-cut” a road 
to victory by recourse to some rule of pro- 
cedure which, in the particular instance, 
does not serve the ends of justice. 








NOTES OF IMPORTANT DECISIONS. 





REFERENCE TO “SYMPATHY FOR DE- 
FENDANT” IN JUDGE’S INSTRUCTION.— 
The way of the trial judge in giving and re- 
fusing instructions is a hard one. He is 
damned if he do and damned if he don’t. A 
certain trial judge in Ohio tried to instruct the 
jury not to let their sympathy sway their ver- 
dict in a case where the plaintiff had both legs 
cut off and his attorney had not, in his argu- 


“ment, concealed his appeals to the sympathy 


of the jury. But the Court said too much. He 
charged the jury that sympathy could not be 
taken into account because the issue was not 
whether the plaintiff had suffered a terrible 
injury, but whether the defendant was guilty 
of negligence. But the judge feared that the 
jury would think him unhuman, so he went 
on to say that everybody sympathizes with 
those who meet a terrible disaster. “We sym- 
pathize even with a poor dog that gets his leg 
cut off. A man without any sympathy is un- 
fit to sit on a jury; in fact, such a man so de- 
void of feeling would be unfit to live.” Then 
the Court went on to explain that the jury’s 
sworn duty was to determine the guilt or inno- 
tence of the defendant company. “If it was 
innocent of any neglect,” said the Court, “it 
should not pay a cent; if guilty, it should pay 
to the last cent.” The Court went on in this 
way trying to show how a man could have 
sympathy and yet not allow his sympathy to 
control his judgment. The Supreme Court of 
Ohio, however, in reversing a verdict for $75,- 
000, declared that the Court’s charge was mis- 
leading. Toledo, C. & O. R. R. Co. v. Miller, 
132 N. E. 156. The Court said: 


“The plaintiff had suffered the loss of both 
of his legs, and the case was one in which 
human sympathy for the plaintiff was natural- 





ly unavoidable. Certainly the normal individ- 
ual juror could not help but entertain feelings 
of sympathy for the injured plaintiff, but it is 
quite a different question where the judge 
himself uses language which is calculated to 
engender sympathy or to induce any en- 
larged verdict for that reason. It is one 
thing for the juror to possess the attribute of 
sympathy toward his fellowman, but it is 
quite another for the court, by act or word, 
to use expressions exciting the sympathetic 
tendencies of the individual juror. The case 
was being submitted, the evidence was all be- 
fore the jury, counsel on both sides had made 
their arguments, and this was the last ex- 
pression in the case by either Court or coun- 
sel. * * * The charge contained its own con- 
demnation, as a reading of it will at once 
disclose. Its genesis may have been produced 
by the remarks of counsel. However, we are 
not advised from this record whether that be 
true or not; but, if it were true, the language 
of the Court was not calculated to curb the 
effects of such arguments.” 





RIGHT OF MOTHER OF ILLEGITIMATE 
CHILD TO SUF FOR CHILD’S INJURY 
WHERE STATUTES GIVE MUTUAL 
RIGHTS OF INHERITANCE.—We believe that 
the Maryland Court of Appeals was unduly 
strict and severe in holding recently that a 
mother may not sue for the wrongful death 
of her illegitimate child when such child 
and its mother, under the Maryland state law, 
have mutual rights of inheritance from each 
other. Smith v. Hagerstown & Frederick 
Railway, 114 Atl. 792. 

In this case the plaintiff brought suit for 
the wrongful death of her illegitimate child 
under a statute which provided that an action 
might be maintained “for the benefit of the 
wife, husband, parent and child of the per- 
son” whose death was caused in the wrongful 
manner specified in the statute. The de- 
fendant demurred, contending that a parent 
of an illegitimate child was not such a parent 
contemplated by the statute, because an ille- 
gitimate child could not confer a right of this 
kind upon his mother. The plaintiff contended 
that a statute of Maryland which gave mutual 
rights of inheritance to a mother and her 
illegitimate child practically made them legiti- 
mate as to each other and that therefore she 
should recover. The Court, in favoring the 
contention of the defendant, said: 


“At common law an illegitimate child could 
neither inherit nor be entitled to receive m 
the course of distribution from either parent, 
and conversely the parent could have no claim 
to any interest or right which the child might 
have possessed, and this applies as well to 
cases arising out of a wrong done as it does 
to property to which the illegitimate had ac- 
quired a right, title, or become possessed for 
a death caused by negligence by reason of a 
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tort. Under the common law the right of 
action died with the person so injured or 
killed.. But following the passage of what is 
commonly referred to as Lord Campbell’s Act, 
the statute was passed in this state by which 
a new right of action not theretofore known 
was given, and the Maryland statute will be 
found in the Revised Code (art. 67, § 2). Under 
this the legislature provided that an action 
might be maintained for the benefit of the wife, 
husband, parent and child of the person whose 
death shall have been so caused, to be brought 
in the manner provided in the statute. Can 
this legislation give rights to illegitimate chil- 
dren for the benefit of the mother of such il- 
legitimate? In the Code (art. 46, § 30) it is 
provided that the illegitimate child or children 
of any female and issue of any such shall be 
capable in law to take and inherit both real 
and personal estate from their mother or from 
each other or from the descendants of each 
other, as the case may be. It will be observed 
that this statute is limited to taking or inherit- 
ing real or personal estate, and a few of the 
courts of this country, where similar statutes 
have been enacted, have found in the adoption 
of the particular statute a legislative intent 
favorable to an action founded on a tort to 
the illegitimate for the benefit of the mother 
in tort. The great weight of authority is ad- 
verse to this view, as will appear from the 
citations collected in 3 R. C. L., p. 769, and 17 
C. J., p. 1319.” 

The courts, it is true, are divided on this 
question, but irrespective of the “weight of 
authority” we respectfully contend that there 
is neither logic nor fairness in the rule ad- 
hered to by the Court. Nor does the citation 
in Corpus Juris sustain the Court. The de- 
cisions cited on page 1219 of Vol. 17 are to the 
effect that in the absence of any statute giv- 
ing to the mother and illegitimate child reci- 
procal rights of inheritance, the mother or child 
cannot sue for the death of the other, for the 
sufficient reason that the legislature, in pass- 
ing a statute giving a right of action for 
death by wrongful act, must be presumed to 
have intended to confer such rights or legiti- 
mate relations. But on page 1220, the rule 
is stated differently, where by statute such 
reciprocal rights of inheritance are given. The 
rule is stated thus: 

“But where there are statutes substantially 
legitimizing pastards as to the mother, or con- 
ferring on them the rights to inherit or trans- 
mit inheritances from or through the mother, 
a mother may recover for the death of her 
bastard child, and such child may recover for 
the death of its mother, under the designations 
of ‘parent,’ ‘child,’ or ‘next of kin.’” 

This rule is logical because, as to the moth- 
er, such statutes practically establish a legal 
relationship of parenthood and _ childhood. 
This rule is also in harmony with the humani- 
tarian concepts of the present day toward ille- 
gitimate children, which the legislature must 





be presumed to have had in mind. In 
most states, a legal relation of parent and 
child is established between the mother and 
her illegitimate child, and there is no rule of 
the common law or of public policy which 
shotuld lead the courts to deny the existence 
of such a relation under statutes conferring 
rights of action upon parents of children for 
death by wrongful act. 








THE PAYMENT OF ROYALTIES TO 
SUCCESSORS IN INTEREST TO 
LESSORS IN OIL LEASES. 


The general subject of paying royalties 
to successors in interest of a lessor in an 
oil lease has been the subject of consider- 
able controversy in the courts, and, inas- 
much as the failure to pay the proper party 
such royalty, or his proper proportionate 
part thereof might be fraught with disas- 
trous consequences to the lessee, the sub- 
ject is of very great importance to the oil 
industry. 

Successors in interest to the original less- 
or may be divided into three classes, to- 
wit: (1) devisees, (2) distributees in par- 
tition, whether by conveyance or decree, 
and (3) vendees. Inasmuch as the courts 
will give to an instrument, whether a will 
or deed, that effect the parties intended 
when such intention is arrived at according 
to the rules of law, a devisee or the dis- 
tributee in partition, or a vendee, might 
have different rights as to royalties, and 
hence I have divided them into these classes. 

Practically all leases have a provision, in 
substance, that the lessee is given the right 
to, or will commence the drilling of a well 
in a stated period from the date of the lease, 
and if he fails to do so he shall have the 
right to procure extension periods in which 
to begin such drilling by paying certain 
stated sums on or before the beginning of 
such extension periods ; that such sums may 
be paid to the lessor in person or be de 
posited to his credit in a named bank, and 
default in so doing will forfeit the lease; 
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that if oil is found and produced, a desig- 
nated part thereof, usually one-eighth, will 
be paid to the lessor. Then follows a pro- 
vision, usually in substance, that all the 
terms and conditions in the lease shall ex- 
tend to and be binding upon the successors, 
heirs and assigns to the parties to the instru- 
ment. Many leases contain special pro- 
visions attempting to control, by contract, 
the rights of successors in interest to a part 
of the leased land. Inasmuch, however, as 
the courts, where there is a special contract 
made, will usually give effect to such con- 
tract, these specific contracts are not of very 
general interest and will not be discussed 
herein, and only the lease which provides 
in general terms that the instrument shall 
operate upon, and be binding on, all of the 
successors in interest, heirs and assigns of 
the parties to the contract, will be. 

For convenience in discussion, the mat- 
ter will be divided into three parts: 

First: As to the payment of royalties to 
devisees. 

Second: As to the payment of royalties 
to distributees in partition. 

Third: As to the payment of royalties to 
vendees of part of the land leased. 

As to Payment of Royalties to Devisees 
of the Lessor.—The first case in which this 
question arose was Wettengel v. Gormley.’ 
It appeared that the testator was the owner 
of three contiguous farms containing to- 
gether 600 acres of land, who, in the year 
1888, made an oil lease to one Tomlinson, 
covering all the land, which was to run for 
fifteen years, and reserved a royalty of one- 
eighth upon all the oil produced. The lease 
contained the usual provisions that it was 
understood between the parties to the agree- 
ment that all the conditions between the 
parties should extend to their heirs, ex- 
ecutors and assigns. After the execution 
of the lease Gormley died, leaving a will in 
which he devised to his three children, in 
fee, making no mention of the lease, the 
three farms, one to each. The lessee had 


(1) 160 Pa. 559, 28 Atl. 934. 





put down several oil wells and was pro- 
ducing oil therefrom, and all of the wells 
happened to be on the farm devised to 
James T. Gormley, and he claimed the en- 
tire royalty. The other devisees brought 
suit, setting up that they were entitled to 
that proportion of the royalty that their 
lands were of the whole of the lands de- 
scribed in the lease. The Court states: 

‘The question is thus seen to be, who is 
entitled to the royalty reserved by the an- 
cestor? Should it be divided between the 
three devisees in proportion to the acreage 
held by each, or should it be paid to James 
T. alone?” 

To show how the Court reasoned in ar- 
riving at its conclusion, I quote from the 
decision: 

“Tf the lease had been the ordinary agri- 
cultural lease, reserving a fixed annual rent 
pavable in money, it would not be doubted 
that the fee descended to the devisees sub- 
ject to the estate for vears held bv the ten- 
ant. The lessor could not change the rights 
of the lessee, or disturb his covenants. by a 
division of the land into parts, and a devise 
of these parts unto separate devisees. All 
the devisees together take the place of the 
devisor, and receive the rent due as an en- 
tire sum from the tenant. It would not 
matter that the grain was grown on one of 
the divisions, the grass unon another, while 
the third was unimproved and covered with 
forest : their interests would be several as to 
each other under the terms of the will. but 
as to the tenant thev would be undivided 
under the terms of the lease made by their 
ancestor, and covering the land at the time 
of his death. But this was not an agricul- 
tural lease. It was an agreement known as 
an oil lease. It conferred an exclusive right 
upon the tenant to take the oil that might 
underlie the whole 600 acres, and gave him 
fifteen vears within which to take it. It 
was. in its legal effect, a sale of the oil, for 
the removal of which the surface and the 
sub-surface were subjected to the necessary 
servitudes. ‘The suhseauent division of the 
bodv of the land bv the lessor could not 
divide or diminish the privileges of the les- 
see or change his covenants. ‘The lessee 
mav locate his wells where he pleases, 
regardless of the interests of the devisees 
or his lessor. He may distribute them 
over the 600 acres. or locate them all 
on one of the divisions. He may crowd 








332 


CENTRAL LAW JOURNAL 





No. 19 








tne lines o1 the adjoining divisions so as to 
enabie him to Graw the oil trom them with- 
out drilung upon them, and in this manner 
deplete, uiuimately, the whole territory by 
operatuons conducted on the tarm O1 one o1 
the devisees.” 

Ihe Court also points out the difference 


between this character of contract and a 
lease tor solid minerals, stating that solid 
minerais cannot move trom one place to the 
other, and that no amount ol mining on one 
tract can depiete an adjomuing tract of its 
minerals. trom these considerations the 
Court held that the devisees under this will 
were entitled to the royalty in proportion 
to the acreage they got trom the ancestor, 
notwithstanding ail the wells were drilled 
on one farm or on one devisee’s tract. 
Lhe same will and lease came before the 
Court in Wettengel v. Gormiey,* and the 
doctrine was reathrmed. ‘lhe Court elab- 
‘orated on the proposition and gave some 
additional reasons tor its conclusion. The 
Court held that the legal operation of the 
lease, as between lessor and lessee, was to 
sever the leasehold trom the treehold es- 
tate; that aiter the execution of the lease 
the exclusive right of access to the oil-bear- 
ing stratum was in the lessee, whose duty 
it was to develop and operate the lease- 
hold estate tor oil and gas. So it is de- 
clared the estates were separate, indepen- 
dent and in independent hands. The one 
was personal, an estate for years; the other 
was real, a fee simple; that the right to 
receive or demand the rent was a chose in 
action that would fall under the laws of 
Pennsylvania to the personal representative 
of a decedent. The Court held that Gorm- 
ley devised only the fee estate, subject to 
the lease, and it was only the surface that 
was divided between the devisees, and each 
took a surface right or fee estate subject 
to the common burden of the lease. As the 
lease covered all the land, so the rent may 
be said to issue from each and every part 
of it, and that the royalties belonged to the 
owners of the 600 acres, and not to the 
owner of any subdivision of it. So it is 


(2) 39 Atl. Reporter, p. 57. 





receive such proportion of the royalty, no 
reathrmed that each ot the devisees should 
matter trom what portion of the 60U-acre 
tract covered by the original lease such 
royalty was produced. 

At least one of the reasons given by the 
Pennsylvania Court in this case is not of 
universal application. For imstance, in 
Texas, Oklahoma, Louisiana and Califor- 
nia, and perhaps other states, the common 
law rule that personal property goes to the 
administrator and real estate to the heir, 
does not obtain. The other reason chiefly 
relied upon that there was a severance of 
the two estates, mineral and surface, by the 
execution of the lease may be considered 
doubtful. it is settled almost everywhere, 
and in Pennsylvania as well, that a lease, 
such as was here discussed, does not confer 
any title to the oil and gas in place on a 
lessee. The only effect of such an instru- 
ment is to transfer to the lessee the right 
which the lessor had to mine tor and re- 
duce to possession these substances. For 
this reason it is difficult to see how such a 
contract would create a severance of the 
two estates. It would be more accurate to 
say that it created a new estate in the lessee, 
to-wit: an estate for years. However, if 
such had been the statement, it probably 
would tollow that the devisees took the tee 
title incumbered by the lease, just as they 
would have taken it had the subject been 
agricultural lands, and as pointed out by 
the Court in the first decision under this 
will, it the instrument had been an agri- 
cultural lease, the devisees as a whole would 
have been entitled to rentals from the leased 
premises as a whole, and it would not mat- 
ter that grain was grown on one of the 
divisions, grass upon another, while the 
third was unimproved and covered with 
forest. 

Of course, in determining the rights of 
devisees under a will devising oil land 
which has been leased by the testator, a 
Court might legitimately determine that 4 
certain devisee was entitled to all the oil 
produced from the tract devised to him or 
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vice versa, by determining the intention of 
the testator from the provisions of the will 
and the circumstances surrounding the tes- 
tator, and in existence at the time the will 
was made. For instance, if a will was 
executed soon after a lease was executed, 
and before any operations were commenced 
on any part of the premises and the tes- 
tator in his will devised the tracts in sev- 
eralty to his devisees, it might be properly 
concluded that he did not intend that each 
devisee should have all the royalties pro- 
ceeding from wells on the tract devised to 
him, because, supposedly, the lessor would 
not know that any one of the tracts was 
more valuable than the others, or that there 
was even a probability that such was the 
case. On the other hand, if the will were 
executed after production was had on one 
of the tracts devised, the court could le- 
gitimately conclude that it was the intention 
of the lessor to give the devisee of that tract 
all of the royalty oil produced therefrom, 
because the testator would know at the time 
of executing of the will that the tract was 
oil producing land, and would not know 
that the other tracts were, and his intention 
to give to this devisee such royalty could be 
very properly inferred. It would seem, 
therefore, to the writer that in will cases 
where the successors in interest are devisees 
of the leased lands, that the general propo- 
sition should be established that, prima facie, 
the royalties would be divided among the 
devisees in proportion to their interest in 
the lands, but that such general rule would 
be varied by taking into consideration the 
particular circumstances and facts under 
which the will was executed, and deciding 
the question according to the intention of 
the testator. Without, however, giving any 
consideration to this question, in the case 
of Gillette v. Mitchell,*? the Court of Civil 
Appeals in Texas, for the First District, 
followed the rule in Wettengel v. Gormley 
as to devisees where there was production 
had on the land prior to the death of the 
testator. 


(3) 214 S. W. 619. 





In this case the estate devised consisted 
of 42.2 acres of land, cut up into small 
tracts. Doubtless this fact influenced the 
Court in following the doctrine in Wetten- 
gel v. Gormley, it being very apparent that 
wells drilled on these small tracts would 
draw oil from adjacent tracts. 

Under the peculiar statutes of Texas, this 
case could not be carried to the Supreme 
Court, and that Court has never been called 
upon to decide the question. 

As to the Payment of Royalties to Dis- 
tributees in Partition—The question here 
under discussion first arose in West Vir- 
ginia* ‘The facts were that in the year 
1898, by the death of their mother, Effie 
Lynch and others became the owners of 
54 acres of land, and in 1905 they divided 
this land by deed, executed one to the other, 
setting apart to each his share in severalty. 
In the year 1913, all of the owners joined 
in a lease covering the whole of the prop- 
erty, describing the land as a single ‘tract, 
with no reference to the preceding parti- 
tion. A producing well was drilled on one 
of the segregated tracts, and the owner of 
such tract claimed all of the royalty to the 
exclusion of the other lessors. The own- 
ers of the other tracts claimed that they 
were entitled to a part of the royalty and 
contended that it ought to be divided in 
proportion to the acreage owned by each 
in the partition. It will thus be seen that 
the case is hardly in point on the question 
we are discussing, since the land was di- 
vided prior to the making of the lease, and 
the case before the Court was really one 
where several distinct and separate owners 
put all of their land into one lease provid- 
ing for the payment of royalty in gross. 
The Court refers to the cases of Harness v. 
Eastern Oil Co.,5 and South Penn Oil Co. 
v. Snodgrass,* where it had been held that 
where two owners of two separate tracts 
of land put the same into one lease, de- 


velopment on one tract satisfied the cov- 
sof) Lynch v. Davis, 19 W. Va. 447, 92 8. E. 


(5) 
(6) 


49 W. Va. 232, 38 S. E. 662. 
71 W. Va. 438, 76 S. E. 961. 
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enants of the lease, and the lessee could 
not be compelled to drill on each tract sep- 
arately, and then says: 

“For the purposes of construing this lease 
we must assume that when the parties made 
it they did so with knowledge of the con- 
struction placed upon such contracts by this 
court in the cases above cited, and we must 
further assume that they knew of the va- 
grant character of oil in place. -We are not 
aided here by any acts of the parties done 
under the lease, nor by any construction 
given the lease by the parties themselves, 
but must construe the paper upon its face. 

“If we give this lease the construction 
contended for by the defendant, Lola M. 
Davis, that is, that she is entitled to all of 
the oil produced from the well drilled upon 
her land, we say that the drilling of.such a 
well is sufficient performance upon the part 
of the lessee to keep alive his rights under 
the lease as to the lands of all of the lessors, 
and that because of the vagrant character 
.of this substance, the whole thereof may be 
extracted through a well, or wells, so lo- 
cated, and the lands of the other parties en- 
tirely.devastated of the oil and gas under- 
lying the same without any compensation to 
them whatever. It is contended that a more 
reasonable construction of this paper is that 
the parties, knowing the rights of the lessee 
under the lease, as laid down in the decisions 
above referred to, and being acquainted with 
the fugitive and vagrant character of oil and 
gas in place, for convenience leased their 
several tracts of land as one tract, contem- 
plating that whatever oil was produced from 
the whole tract of land should be paid for 
to them jointly.” 

The Court then proceeds to construe the 
lease, holding that it was the intention of 
the parties to pool, as it were, the royalties, 
each securing his proportion thereof, not- 
withstanding all might proceed from one 
tract. 

As before stated, this case is hardly an 
authority on the proposition that successors 
in interest to a lessor must divide the royal- 
ties proceeding from their severed tract 
with the other owners, because really and 
truly, the Court arrived at its conclusion 
by considering that the parties had con- 
tracted that the royalties should be divided 
in proportion to the acreage of their tracts. 
The Court does, however, refer to Wetten- 





gel v. Gormley and approves the doctrine 
of that case. 


The question again came before the same 
court in the case of Campbell v. Lynch.’ In 
this case the successors in interest were also 
distributees in partition. The ancestor 
leased a tract of land in his lifetime, and 
prior to any operation on the land the same 
had been partitioned by decree of Court 
between the heirs and the widow, giving her 
an assignment of dower, and oil was pro- 
duced on one of the tracts. The Court held 
that the royalties should be divided among 
the distributees of the estate in proportion 
to their interest in such estate, largely on 
the ground that when the partition was 
made, no mention was made of the lease, 
either in the pleadings or in the decree, and 
that, therefore, what was really divided was 
the estate in reversion, the Court holding 
that there were two separate estates. The 
Court enters into an elaborate discussion of 
whether a lease of this character brings 
about the relation of landlord and tenant, 
whether it creates a severance, etc., and says 
in part: 

“That the lease on a single tract of land 
broken up into several subdivisions by a par- 
tition or by conveyances is not segregated 
and converted into as many distinct leases 
as there are subdivisions, is conceded. That 
could be done only with the consent and 
co-operation of the lessee. As to him, the 
lease and its subject, the tract of land, are 
entireties. After, as well as before, the di- 
vision there is one lease of one tract yield- 
ing, when productive, one royalty or rental 
in the aggregate. The subject of the lease 
is divisible, just as a tract of land subject 
to any other lease is, and so is the royalty 
or rent, in the manner in which other rents 
are apportionable. The rent is an entire 
thing arising out of the whole tract of land. 
Though the royalty, oil or gas rental comes 
from a certain well or certain wells, it is 
not legally the rent or return of the wells 
or the severed tract of land on which they 
are located. It is rent of the whole tract 
covered by the lease. Production and de- 
livery or payment thereof maintain the les- 
see’s hold upon the entire tract. Mere sale 


(7) 81 W. Va. 374, 94 S E. 739. 
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or conveyance of the portion of the tract 
on which the well is, without a special pro- 
vision or contract touching the royalty, 
whether before or after the drilling, cannot 
change the character of the lease or the 
rent. In legal contemplation the wells are 
not drilled on the several portions, as under 
a lease of that portion. They are drilled 
under the lease as made, which binds and 
holds all of the parts, after division, as it 
did before.” 

So the Court concluded in this case that 


the rentals should be paid to the different 
owners in proportion to their holdings, and 
not to the owner of a specific tract on which 
the wells were drilled. This decision was 
made by a divided court, and in the case of 
Pittsburgh & West Virginia Gas Co. v. 
Ankrom,® it was criticised and distinguished 
from a case where the successors were ven- 
dees. 

Payment of Royalties to Vendees of 
Lessor—In Pittsburgh & West Virginia Gas 
Co. v. Ankrom,® the controversy arose by 
reason of the original lessor having become 
bankrupt and the leased land being sub- 
divided by the trustee and sold out in par- 
cels. Oil was produced on one of these 
parcels and the other purchasers claimed a 
right to participate in the royalties there- 
from, The majority of the Court holds 
that no such participation should be allowed, 
and that the purchaser of each tract was 
entitled to all the royalties proceeding from 
his tract. Lynch v. Davis,*® is distinguished 
on the ground that the point really decided 
in that case was, that the lessors had pooled 
the royalties and that the decision was made 
on a construction of the instrument. Camp- 
bell v. Lynch,’ was also referred to, and 
the writer of the opinion stated he thought 
that decision should be overruled, but that 
one of the judges thought the case might be 
distinguished on the facts. The result is that 
in West Virginia, unless there is a change 
in the personnel of the Court, the law is 
established that successors in interest to a 
97 S. E. 593 
Supra. 

Supra. 


(8) 
(9) 
(10) 


(11) Supra. 





lessor acquiring specific parts of leased 
premises, by purchase, at least, are entitled 
to all the royalties from wells drilled on 
those specific parts. Two of the ablest 
Judges, however, on that Court, Poffenbar- 
ger and Williams, vigorously dissented for 
reasons stated in Campbell v. Lynch, and, 
therefore, the rule may yet be changed in 
West Virginia. 

The Supreme Court of Ohio, in the case of 
Northwestern Ohio Natural Gas Co. v. Ul- 
lery,’* has decided the question in accord- 
ance with the majority opinion in the West 
Virginia case, above referred to. The own- 
er of two adjoining tracts leased them in 
one instrument and subsequently conveyed 
one tract to one party and the other to 
another. A well was finished on one tract 
and the purchaser claimed all of the royalty. 
The Court held that the purchaser of the 
tract was entitled to the whole of such royal- 
ty, and the doctrine of Wettengel v. Gorm- 
ley was disapproved. 

In the case of Osborn vy. Arkansas Terri- 
torial Oil & Gas Co., ** the Supreme Court 
of Arkansas passed on this question. The 
owner of an 80-acre tract of land executed 
an oil and gas lease thereon. Before any 
production was had he conveyed 40 acres 
of the tract and subsequently conveyed half 
an acre of the remaining 40 acres. A well 
was drilled on the half-acre tract. It was 
held that the purchaser of the half-acre tract 
was entitled to all the royalties. The ques- 
tion had also been decided in the case of 
Fairbanks v. Warrum," on entirely similar 
facts, and it was there held that purchasers 
of the respective tracts were entitled to all 
the royalties produced from wells on such, 
and no participation would be allowed. 

Another case discussing the question and 
apparently holding to the contrary of the 
last cited cases, is Higgins v. California 
Petroleum & Asphalt Co.*® This case, how- 
ever, could be distinguished on the ground 
68 Ohio St. 259, 67 N. E. 494. 

103 Ark. 175, 146 S. W. 122. 
56 Ind. App. 337, 104 N. E. 983, 1141. 
109 Cal. 304, 41 Pac. 1087, 


(12) 
(13) 
(14) 
(15) 
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that the contract of lease being made by 
two different owners for tracts of land 
owned by them in severalty were put in one 
lease, and that, therefore, there was a pool- 
ing agreement inferrable from the contract 
itself. The facts were that two owners of 
adjacent tracts leased the two tracts in one 
instrument providing for payment of royal- 
ties in gross, and production was had on 
one of the tracts. For a number of years 
the royalty was paid to the lessors jointly, 
and this circumstance influenced the Court 
in its decision, since it was a construction 
by them of the contract. After production 
was had and royalties were paid, the lessee 
bought one of the tracts, the one on which 
production had been procured, and then set 
up the claim that it was not required to pay 
royalty to the other owner. The Court de- 
nied this claim and held that a portion of 
the royalty must be paid to the owner of 
the other tract. The reasoning of the Court, 
however, would indicate that in the Court’s 
opinion the royalty should be apportioned, 
even if there had been no construction of 
the contract by the parties. 

That the matter will be determined by the 
intention of the parties is distinctly shown 
in the case of Ryan vy. Oil Co.,?* where it is 
held that where two owners put their lands 
into one lease, parol evidence will be admit- 
ted to show that they had agreed and under- 
stood that each would be entitled to the 
royalty from wells on his tract, notwith- 
standing there is nothing in the lease to in- 
dicate or show such. 

In the cases of Kimbley v. Luckey,’* and 
Pierce v. Schacht,"* the Supreme Court of 
Oklahoma has put itself in line with the 
doctrine of Ohio, Indiana and the last case 
in West Virginia. 

In the Kimberley case the Court first de- 
cided in accordance with the doctrine of 
Wettengel v. Gormley, but on rehearing re- 
ceded from such doctrine and followed the 
contrary one. The decision is perhaps weak- 


(16) 
(17) 
(18) 


46 S. E. 559, W. Va. 
179 Pac. 928. 
181 Pac. 731. 





ened by reference to a statute in Oklahoma 
as to the effect of a warranty deed, and also 
by reference to the fact that parties in Okla- 
homa dealing with such property had for 
years conducted business on the idea that a 
purchaser of a given tract of land would be 
entitled to all royalties proceeding there- 
irom, and that to establish a contrary doc- 
trine would bring about endless and compli- 
cated litigation. On this point the Court 
says: 

“To apply the common law rule of ap- 
portionment of rents to such class of cases 
would be destructive of titles, at least of 
such titles as had been acquired by pur- 
chase, and would work interminable confu- 
sion and bring about an almost endless 
amount of litigation, and that in cases where 
the parties had, from the earliest days of the 
business, in good faith made land owner- 
ship the basis of title to production.” 

lt will thus be seen that the doctrine of 


Wettengel v. Gormley has been repudiated 
everywhere except in Texas, unless that case 
is confined to the specific facts of a will 
executed before production. It is submit- 
ted, however, with diffidence, that the doc- 
trine of Wettengel v. Gormley is more con- 
sistent with general principles and will lead 
to less confusion and injustice than the con- 
trary doctrine. If oil and gas leases were 
considered by the courts as establishing the 
relation of landlord and tenant, pure and 
simple, and that, therefore, all the lessor 
had after making a lease was title to the 
reversion and that royalties to be paid were 
governed by the rules governing payment of 
rent, then the common law doctrine of ap- 
portionment of rent on leased premises 
would be immediately applicable, and this 
would allow participation in royalties and 
all difficulties would disappear. 

It is, of course, weli established that a 
purchaser of any part of leased premises 
under an ordinary lease, simply participates 
in the rental of the entire premises. It 
would not matter if he bought the most 
profitable part of the farm, he would not 
be entitied to the rent supposedly being paid 
for such part, but only to a pro rata share 
of the entire rental. On the other hand, 
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it is conceded by all courts that no trans- 
fer of any part of leased premises in an oil 
and gas lease can affect the rights of the 
lessee. He can drill wells where he pleases, 
can drill them all on the tract sold or on 
the tract retained; or if the entire tract is 
sold in parcels to different parties, he can 
confine his operations to any one of the 
tracts sold. Not only can he thus deprive 
or indefinitely postpone any royalties com- 
ing to owners of other parts of the land on 
which he has not drilled, but he can drill 
his wells so close to the lines of adjacent 
tracts as to draw the oil and gas from under 
such tracts and thereby destroy the value 
of such tracts, and it would be manifestly 
beyond the power of any owner of non- 
drilled tracts to compel him to drill on his 
tract, or to refrain from drilling near the 
line. 


The Supreme Court of Oklahoma, in the 
above cited case, intimated that in such case 
the owner of the non-drilled tract would not 
be without some remedy. The Court does 
not point out, however, any remedy, and it 
is inconceivable that such owner would have 
any remedy which would not interfere with 
and put a hardship upon the lessee. 


The argument made by those courts deny- 
ing the apportionment of royalties is, that 
oil and gas while in or under a tract of 
land, are a part of it and belong to the own- 
er, both before and after lease, and hence a 
sale of a part of the land carries ownership 
of such part to the purchaser, who thus be- 
comes virtually the lessor, and as such must 
be entitled to all royalties accruing from his 
tract. Conceding the correctness of the 
proposition of ownership of those substances 
while in the land (a proposition distinctly 
denied by the Oklahoma Court, and not set- 
tled in West Virginia, Ohio or Indiana), 
the conclusion is a non sequitur. The same 
reasoning would lead to a denial of appor- 
tionment of rents in the agricultural lease, 
because the lessor there unquestionably 
owns the land after he has leased it, and 
the purchaser of a part of the land is the 





| 
| 





owner of the reversion as to the part he 
purchases. 

It is therefore submitted the doctrine is 
unsound, and it would be much more con- 
sonant with legal principles and avoid many 
complications and unjust results if the 
courts would hold royalties to be simply 
rentals, and apply all the law of landlord 
and tenant to the rights of the parties. If 
this were done, no additional burden would 
be put upon the lessee and no injustice done 
to successors in interest to part of the leased 
premises by lessee’s acts of drilling on only 
some of the tracts, crowding the lines and 
drawing oil from other tracts through wells 
drilled on one. 

D. Epwarp Greer. 

Houston, Tex. 








INSURANCE—INSURER DISCLOSING LIA- 
BILITY 





ROLLINS V. BAY VIEW AUTO PARTS CO. 
132 N. E. 177. 





Court of Massachusetts. 
Sept. 16, 1921. 


Supreme Judicial 
Essex. 





Where an insurer against liability disclaimed 
liability and declined to defend an _ action 
against insured until after judgement had been 
rendered and vacated, it must take the litiga- 
tion as it is, and has no right to atack the 
cept for causes which might have been open to 
action of the court in vacatine the iudem~ent. ex- 
it if it had been heard originally on the petition 
to vacate. 





RUGG, C. J. This is an action of tort to 
recover compensation for personal injuries 
alleged to have been sustained by the plain- 
tiff through the negligence of an agent of 
the defendant acting within the scope of his 
agency. The Standard Accident Insurance 
company issued a policy of insurante which, 
it was contended by the defendant, protected 
it against loss resulting from such an action 
as that brought by the plaintiff. The defend- 
ant undertook to conform to the conditions of 
that policy in order to fix liability on the in- 
surance company for whatever loss might ac- 
crue to it growing out of the present action. 
The insurance company disclaimed liability 
under the policy and declined to defend, al- 
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though notice of pendency was given to it sea- 
sonably. The declaration originally coutained 
two counts; the first for personal injuries suf- 
fered by the plaintiff, the second for conse- 
quential damages flowing from injuries sus- 
tained by the plaintiff's wife from the same 
act of negligence. The action came on for 
trial. After default of the defendant, a general 
verdict was returned on both counts in favor 
of the plaintiff. On February 4, 1918, judg- 
ment was entered on the verdict. Execution 
issued. On April 12, 1918, the plaintiff brought 
a suit in equity against the insurance company 
under St. 1914, c. 464 (now G. L. c 175, §§ 112, 
113), seeking to satisfy his judgment against 
the defendant out of the obligation created by 
the policy issued by the insurance company to 
the defendant. A demurrer to the bill in that 
suit was sustained, apparently because the judg- 
ment in the piaintiff’s action againsi the de- 
fendant, having been founded on a general 
verdict rendered on both counts without sep- 
aration between the two did not aftord sound 
basis for the suit against the insurance com- 


llij N. E. 189, Ann. Cas. 1918, 538. Toe 
plaintiff thereatter on June 15, 1913, filed a 
petition s: ihe preseuc acuon, the execution 
having been returned into court without satis- 
faction, that the judgment entered in the pre- 
ceding February be vacated on the ground that 
his rights had been prejudiced by the return 
of a general single verdict on the two counts 
and that this harm might be remedied by a 
new trial. Notice was issued on this petition 
and service was accepted by the attorney for 
the defendant. The plaintiif filed bond approved 
by the court as required by R. L. c. 193, § 17. 
The petition to vacate judgment was allowed 
on June 18, 1918, by a judge of the superior 
court other than the one before whom the 
verdict had been rendered. No notice of this . 
petition was served upon the insurance com- 
pany. On October 2, 1918, attorneys for the 
insurance company filed a “special appearance 
for the defendant” in the present case and filed 
a motion to set aside the order allowing the 
petition to vacate the judgment. This motion 
was denied. The plaintiff filed a motion that 
the special appearance for the defendant by the 
attorneys for the insurance company be va- 
cated. This motion was allowed. These sev- 
eral motions were heard at the time when the 
case was heard on its merits before a judge 
without a jury. The plaintiff waived his sec- 


" exceptions. 





ond count and all claims except for bodily in- 
jury, pain and suffering to himself alone. The | 
attorneys for the insurance company contested , 







the plaintiff's contentions at this trial. They 
took numerous exceptions in the name of the 
defendant. The case is here upon their bill of 


The conduct of the insurance company had} 
not been such with respect to the plaintiff as 
to estop it from exercising the power to enter 
upon the defense of the action he had brought 
against the defendant at any time it saw fit, 
Whatever may be the effect of the conduct of 
the insurance company as between itself and 
the assured, there is no estoppel in its rela 
tions to the plaintiff. The insurance company 
owed him no duty to defend his action against f. 
the defendant. Its failure to do so at the first 

4 ‘ pany 1 
affords him no ground for objecting to a later hat 
assertion of its rights It was said in Boston howev 
& Albany Railroad v. Reardon, 226 Mass. 286, nght 
at page 291, 115 N. E. 408, at page 411: ing wi 

“In order to work an estoppel, it must appear ered 
that one has been induced by the conduct of an- 
other to do something different from what oth §daim 
erwise would have been done and which has re §idelay 
sulted to his harm and that the other knew Offipag ¢ 
had reasonable cause to know that such conse Fg 3 
quence might follow. But the doctrine of es 
toppel is not applied except when to refuse it pment 
would be inequitable. ‘The law does not regard fiend | 
estoppels with favor, nor extend them beyond fooyrt 
the requirements of the transactions in which cave 
they originate.’”’ 

The record disclosed no facts of this nature, 

If it be assumed that the plaintiff might take 
advantage of estoppel as between the insurance 
company and the defendant, the same result 
follows. No facts in the conduct of the inf The 
surance company estop it as between itself and plaint 
its assured from assuming defense of actions § petitic 
brought against the latter, for the results of Jno ye) 
which the insurer might be liable under thé f again; 
policy. The defendant as assured has not i J pat « 
this particular been misled to its harm, either? § optain 
by the disclaimer of liability under the policy fang yn, 
or the attempted cancellation of the policy. The Bip tix 
effect of such conduct upon the rights of the beneri 
insurer and the assured is not here involved § jngyre 
further than to say that there is nothing in it plaint 
which prevents the insurer from defending at ff that s 
any proper stage and at its own expense actions notify 
brought against the assured for which it may ff peegin 
possibly be liable under the terms of the policy. ff tenga; 

The earlier disclaimer by the insurance com- 
pany of liability under the policy is not al The 
estoppel against changing its position in this § bility 
regard and undertaking the defense of the § ke t 
action. From the viewpoint of the defendant § not 
that course of conduct is the recognition by the § tts att 
insurance company of its error in assuming § /eges 
the first position. The tardy performance of § 20t a 
its duty by the insurer has not misled the § ‘ight | 
defendant to its harm. The case upon this § Tight 


origin 
ment. 

applie: 
plaint 
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f thegmimt is governed by the principle discussed in There is upon the record no error of law 

ill of fe“mangs Vv. wau, 217 Mass. 278, 281, 104 N. E. | which affects the substantial rights of the 
15d, and Commonweaitn ¥, KelKOVILZ, 222 Mass, parties or which vitiates in any particular 

had #42, 202, 2045, llu N. &. 293, WNere it was heid | the result reached in the superior court. 

3 al a pi ne chan 1 rin , 

ff qggwal a party might change nis position du ing ucebtiesia evertaied: 

entergile progess Of Luugation and that a contention 

yughtgonce asserted might be abandoned for another 

wy fit, gimconsislent with the orst, provided no inequity 
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Corbett v. Boston & 
$51, 359, 107 N. E, 


is done to the other siae, 
Maine Rauiroad, Zly¥ Mass, 


pov, 12 A. L. R. 683. 


Tne circumstalice tMat the case had gone to 
judgment aid not prevent ime iNMsurance com- 
pany trom asserting in benail or the derendant 
what rights then remailea to it. it must, 
however, take the litigation as il is, woen the 
nght to detend 1s asserted. ‘The imsurer act 
ing under such power to defend as was con- 
ferred by the policy of insurance could not 
(aim any greater recognition because of its 
delay in undertaking the defense, than if it 
had come into the case at an earlier stage. 
The insurer paving waited until after the juag- 
ment had been vacated before it came in to de- 
fend had no right to attack that action of the 
court except for causes, if any, which might 
have been open to it, if it had been heard 
originally upon the petition to vacate the judg- 
ment. To this extent the doctrine of estoppel 
applies. To hold ctherwise would put the 
plaintiff to a disadvantage 


There was no obligation on the part of the 
plaintiff to notify the insurance company of its 
petition to vacate the judgment. The plaintiff had 
no relation to the insurer. He could not move 
against it at all except under St. 1914 c. 464. 
That course could only be pursued after he had 
obtained judgment against the defendant; then, 
and not until then, under the conditions named 
im the statute, he could secure for his own 
benerit the contract of indemnity made by the 
insurer with the defendant. The fact that the 
plaintiff had commenced a proceeding under 
that statute imposed upon him no obligation to 
Notify the insurance company of further pro- 
ceedings in the action at law against the de- 
fendant. : 


The insurance company, by disclaiming lia- 
bility under the policy and declining to under- 
take the defense of the action, waived its rights 
to notice which it would have received through 
its attorneys if it had availed itself of its privi- 
leges under the policy of insurance. It can- 
hot at one and the same moment assert its 
tight and flout its obligation out of which that 





this 


tight springs. 





Notre—Effect of Liability Insurer Repudiating 
Liabuity Under its Policy—An indemnity com- 
pany, having repudiated its obligation to defend 
an action brought against the imsured, will not 
be heard to say that, betore it 1s liable for at- 
torney’s fees, incurred by the insured in defense 
of such action, its consent in writing to incur 
the fee must first have been had, as required by 
the terms of the policy, because “the company 
cannot refuse to perform its part and demand 
anything of the assured.” Royal Indemnity Co. 
v. Schwartz, Tex. Civ. App., 1/2 S. W. 581. 


In a New York case it was judicially de- 
clared that a condition in a policy forbidding a 
settlement without the written consent of the 
company, “should be limited to cases in which 
the company performs its contract obligations 
with respect to defending an action.” Mayor, 
L. & Co. v. Commercial Cas. Ins. Co., 169 App. 
Div. 772, 155 N. Y. Supp. 75. 

The refusal of the insurer to defend an action 
brought against the insured has the effect of re- 
leasing the insured from the agreement not to 
settle the claim without the insurer’s consent, and 
is a waiver of the condition that it is only liable 
for judgment rendered after trial and satisfied. 
- Louis Dressed B, & P. Co. v. Maryland Cas. 

201 U. S. 173, 26 Sup. Ct. 400, 50 L. ed. 712; 
ar a Bros. v. American Fidelity Co., 120 Minn. 
157, 139 N. W. 355, 44 L. R. A. (N. S.) 609. 


Where the insurer was notified of an action 
brought against the insured, but denied liability 
and refused to defend the same, it was not neces- 
sary to notify it of a second action brought for 
the same cause after the voluntary dismissal of 
the first action. Butler Bros. v. American Fi- 
delity Co., 120 Minn. 157, 139 N. W. 355, 44 L. R. 
A, (N. S.) 609. 


"ihe a case brought by the insured against the 
insurer growing out of the refusal of the latter 
to defend an action, under its policy, brought 
against the former, it was held that the liability 
ot the insured to the person injured and the ex- 
lent of such liability could be litigated in the 
irst instance in the present action; the insured 
faving settled the claim of the injured person 
out of court. St. Louis Dressed B. & P. Co. v. 
Maryland Cas, Co., 201 U. S. 173, 26 Sup. Ct. 
400, 50 L. ed. 712. 


A provision limiting liability to sums paid ‘ 
satisfaction of a judgment after trial of the 
issue” was held to be waived where the insured 
amade a settlement in good faith with the injured 
person, after notifying the insurer of the pro- 
posd settlement and the insurer refused any ad- 
vice or to take part in the case. Bradley v. Stand- 
ard Life & Acc. Ins. Co., 46 Misc. 41, 93 N. Y. 
Supp. 245. 


Further, on this subject, see Berry, Automobiles 
(3rd ed.), § 1628. 
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ITEMS OF PROFESSIONAL 
INTEREST. 





BAR ASSOCIATION 
AND WHERE TO BE HELD. 





Florida—Orlando, June 13 and 16, 1922. 
Iowa—Sioux City, June 22 and 23, 1922. 
Kansas—Hutchinson, Nov. 21 and 22, 1921. 
Missouri—Kansas City, Nov. 30, Dec. 1 and 
2, 1921. 
Nebraska—Omaha, Dec. 29 and 30, 1921. 
Oregon—Portland, Nov. 15 and 16, 1921. 
Rhode Island—Providence, Dec. 15, 1921. 


MEETINGS—WHEN 








CORRESPONDENCE. 





MEETING OF THE KANSAS BAR ASSO- 
CIATION. 





Editor, Central Law Journal: 
_ Lam a subscriber of the Central Law Journal 
and also Vice-President of the Kansas State 
Bar Association. On page 285 of the Journal 
of October 21st you state that the meeting of 
the Kansas Bar Association will be held at 
Topeka on November 21st and 22nd, 1921. You 
have the dates right, but the place of meeting 
is Hutchinson, Kansas, instead of Topeka, 
Please make this correction. 

Hon. C. A. Severance, President of the 
American Bar Association, will deliver the an- 
nual address at Hutchinson on November 21st. 
We will appreciate the favor if you will make 
the correction as to the place of meeting and 
also state that Mr. Severance will deliver the 
annual address. 

Very truly yours, 
CHESTER I. LONG. 
Wichita, Kan. 








HUMOR OF THE LAW. 





A subscriber has recently sent to this Law 
JOURNAL some specimens from (we think) the 
English “John Bull,” the name of the publica- 
tion, however, not being stated. They are each 
entitled “Anticipated Epitaphs,” being designed 
to show off the frailties rather than the 
virtues of some of the best known men of Great 
Britain. Each “epitaph” would take up nearly 
two pages of the JournaL, but a single part 
specimen will indicate the kind of humor em- 


ployed. We take that applying to Lord Hal- 


dane, which begins: 


| 
l 
| 
| 
| 
{ 
| 
| 





“Thys Granit Masse 
Keepes downe wyth difficultie 
Ye inflated remaynes 
of 
YE LORDE HALDANE, 
Fyrst Viscounte of Cloan, 
Hee fyrst saw ye light in ye month of July, 
Anno Domini 1856, 
Butte continued more or lesse in ye darke 
Toe ye end of hys daies. 
Hee acquyred a smatterynge of educatione at 
Edinburg Academy; 
Improved upon itte atte 
Edinburg Universitie; 
And putte ye lidde onne itte atte 
Gottingen, 
One of ye Hunne Universities. 
Itte is believed thatte hee there drankee German 
beere, 
And therebye acquyred 
Ye Teutonick tastes and sympathies 
For ye whyche hee became notorious 
In later yeares. 
Anno Domini 1885 
Hee was badlie bitten bye ye Partie bugge 
And became Liberal Member of Parlymente for 
Haddyngtonshire— 

A Scottyshe constituencie thatte atte ye tyme 
Suffered from an impediment in its intelligence. 
Inne ye House of Commons 
Hee developed a gifte of ye gabbe 
Of suche horse-power 
Thatte hee myghte welle have beene chrystened 
Ye non-stoppe talker 
Thys vyce 
Probablie hadde itts origine 
Inne hys experience atte ye Barre 
(Legal—notte convivyal.) 

The ending is as follows: 
“Hee tryed toe make oute ye Kaiser toe bee 
A Manne of Peace, 

And ye Hunnes a people from whom oozed 
Ye mylk of human kyndness. 
Thenne, butte toe late, 

Hee woke uppe, 

And tryed toe recover ye confidence of 
Hys fellow-countrymenne, 

Ye whyche hee hadde loste. 

Hee tryed, 

Butte hee fayled; 

And toe console hymselfe 
Myxed hymselfe uppe wyth Einstein, 

Ye Hunne Philosopher, 

And hys tosh aboute Relativitie. 

Thys beynge a little toe much foh hys brayné 
Hee dyed. 

Here Haldane lyes, and everyone 
Thynkes itte ye beste thynge hee has done.” 

—New Jersey Law Journal. 
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Weekly Digest of Important Opinions of the 
State Courts of Last Resort and of the Federal 
Courts, 

Copy of Opinion in any case referred to in this digest 
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1. Army and Navy—Injury in Line of Duty.— 
The War Risk Insurance Act as amended pro- 
yides the exclusive compensation for soldiers 
and sailors injured while in the line of duty, 
notwithstanding § 313, relating to recovery 
against others or injuries incurred in line of 
duty so that a sailor injured by the negli- 
gence of an employe of the Director General 
while he was on his way to join his ship cannot 
maintain an action against the Director Gen- 
eral under Civ. Code, art 2315.—Seidel v. Di- 
rector General of Railroads. La., 89 So. 308. 

2. Auctions and Auctioneers—Caveat Emp- 
tor—The principle of caveat emptor does not 
apply to an auction sale of land. Needle v. 
Cover, Md., 114 Atl. 698. 

3. Banks and Banking.—Drafts—The seller 
of certain cars of potatoes drew sight drafts 
on the purchaser in favor of the plaintiff 
bank, and attached them to the bills of lading 
with instructions to deliver on payment of 
drafts only. The plaintiff bank sent the bills 
with drafts attached to the defendant bank, 
which bank delivered the bills of lading with- 
out collecting the drafts. Ina suit for damages 
against such bank for failure to follow in- 
Structions, held, that actual damages only can 
be recovered—in this -case nothing, as the 
plaintiff received all the potatoes brought and 
were actually worth. Northwestern Nat. Bank 
vy. People’s State Bank, Kan., 200 Pac. 278, 

4. Special Veposit.—io establish the theory 
of a special deposit, on which plaintiff’s claim 
for preference against defenuant insolvent 
bank was predicated, it was necessary for plain- 
tiff to show that the money which he paid into 
the bank for purchase of a draft on a Greek 
bank at least came into the hands of the re- 
ceiver of defendant insolvent bank in a substi- 
tuted form, and that it swelled the assets of 
the bank. Spiroplos v. Scandinavian American 
bank, Wash., 199 Pac. 997. 

5. Bills and Notes—Payment for Stock.—In 
asuit by the indorsee of promissory notes given 
to a corporation in payment for shares of its 
capital stock for which the maker of the notes 
subscribed in writing, when the stock has been 








-issued and delivered by the corporation in ac- 


cordance with the subscription contract, the 
maker of the notes is estopped to deny their 
Ownership by the corporation. Union Nat. 
Bank v. Moomaw, Neb., 184 N. W. 51. 

6. Building and Loan Associations—Liability 
of Members.—It was competent for an unin- 
corporated building and loan association or- 
fanized under Laws i919, p. 225, to limit the 
liability of its members without complying 
with provisions of §§ 9237-9249, relating to 
limited partnerships. State v. Lee, Mo., 

» W. 20. 

7. Carriers of Goods—Delay.—The plaintiff 
Was bitten by a dog suspected of having hydro- 
Phobia. The plaintiff's physician shipped the 
fog’s head to Manhattan for the purpose of 





doves c.ailulg Weiner or not tue aog had hydro- 
Ppoovia at ee ume 1t bit tune plasms, ane 
vox containing tne snlipment was marked, 
“Dog’s meau, stusa. ane derendant was i- 
formed Of lue accident to tue pirainuff and of 
the purpose for which the head was veiling 
Shipped to Manhattan. The head was not ue- 
livered. Heid, that the defendant 1s liavie Lor 


tne expense of Cite sulpment, the Melia: pain 
causea tne Piainuit, lie eXpense INcuireu ivr 
medical treatment lo prevent nydrophowia, ine 


pain caused by tnal treatment, and the dainage 
Sustained by ioss of time wuile taking it, ai- 
though the treatment proved to be unnecessary. 
Ausun vy. American hy. mxpress Co. wan., Zuv 





Pac. 293. 
8. Discrimination.—Neither estoppel, ig- 
norance, nor mistake can dqefreat Interstate 


Commerce ACt and State allroad Supervision 
Act as to discrimination and preferences; de- 
murrage charges coilected in excess of publisn- 
ed tariffs may be recovered by shipper. Soutn- 
ern Ry. Co. in Mississippi v. buckeye Cotton 
Oil Co., Miss. 89, So. 228. 

9. Notice of Arrival.—Under a bill of 
lading limiting liability of carrier to that of 
warehouseman for loss occurring 48 hours 
after notice of arrival, and aiso providing, in 
another clause, for storage of goods, which, 
within 48 hours after notice of arrival, are not 
removed by the party “entitled to receive” 
them, the notice of arrival is to be given to 
the party “entitled to receive’ the goods, which 
means a party who has an interest in the goods 
distinct from that of another or forwarding 
carrier, a steamship company, accepting them 
for conveyance to their destination. Baiti- 
more & O. R. Co. v. Jones & Laughlin Steel 
Co. Md., 114 Atl. 730. 

10. Carriers of Passengers—Alighting.— 
Where a street car passenger had given notice 
of her intention to alight, and the car had 
stopped at a regular stopping place to permit 
her to do so, the conductor was bound to as- 
certain whether she had alighted before giving 
the signal for the car to start, so that an in- 
struction which did not require a finding that 
the conductor knew she was attempting to 
alight as a prerequisite to recovery, was not 
erroneous, though such a finding wou.d be nec- 
cessary to suStain recovery it the passenger 
were attempting to alignt at a place otner 
than a regular stopping place. McMahon v. 
Kansas City Kys. Co. Mo., 233 S. W. 64. 

32. Algnting.—in an action for injur- 
ies, wherein tne petition alleged a street car 
Started with a “sudden jerk” as plaintiff was 
alighting therefrom, an instruction in favor 
or plaintiff if the car was “suddenly started 
torward” with such force as to throw her to 
the street was not reversibie error, though it 
did not use the word “jerk,” the words used 
conveying practically the same idea, and the 
gist of the negligence averred being the pre- 
mature starting of the car. Lass v. Kansas 
City Rys. Co. Mo., 233 S. W. 70. 

12. Injury "Caused by Derailment.—Af- 
firmative and undisputed evidence that de- 
railment of a train by which a passenger was 
injured was due to the breaking of a rail, 
caused by an internal transverse fissure not 
discoverable by inspection, that the track was 
inspected daily, and that the rail was made by 
a reputable manufacturer, held to exonerate 
the railroad company from liability for the 
injury. Holland v. Director General of Rail- 
an U. S.C. C. A., 273 Fed. 928. 

13. Negligence. —A passenger on a rail- 
road train is not required to remain in his 
Seat at all times during the transit; and if, in 
the exercise of due prudence. he stands or 
moves about in the car, and while so standing 
or moving is injured by unduly violent stops or 
movements of the car in its operation, he may 
recover reasonably compensatory damages. At- 
lantic Coast Line R. Co. v. Hamlett, Fla., 89 So. 














7. 

14. Constitutional Law — Due Process. 
Where street bounding sprinkling district 
created by ordinance enacted under Act No. 310 
of 1914, § 4 (45), subd. (i), was not sprinkled. 
the assessment of land bounded in the rear 
by such street at the same rate as land not 
on the edge of the district held not to consti- 
tnte the taking of private property without 
comnensation and without due process of law. 
City of Lafayette v. Tanner, La., 89 So. 314. 
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15. —“Obligation of a  Contract.”—Tax 
Law, § 270. as amended in 1911, under which 
a transfer of stock from the.trustees of a vot- 
ing trust to the owners may be taxed, is not 
a violation of the obligation of a contract 
entered into prior to such amendment between 
the owners of stock and the trustees of a vot- 
ing trust, who, on the retransfer of such stock 
to the owners, paid the stamp tax imposed by 
the amendment and were reimbursed by the 
corporation which had agreed to pay the legit- 
imate expenses of the transaction; the “obliga- 
tion of a contract” meaning the means which, 
at the time of its creation, the law affords for 
its enforcement, or the law binding the parties 
to perform their agreement, there being no 
law entering into the contract between the 
parties to the voting trust that the tax laws 
should remain as they were at that time, and 
the levying of the tax in no way interfering 
with the carrying out of the contract. Chicage 
erent Western R. Co. v. State, N. Y.. 189 N. Y 

. ie 

16. Police Power—It was within the 
police power of the Legislature to enact Rev. 
St. 1911, art. 4742, prohibiting provisicns in in- 
surance policies for the payment of less than 
the amount of the benefit stated on the face 
of the policy. and that statute is therefore not 
contrary to Const. U. S. art. 1, § 10, or Amend- 
ment 5 and 14, nor to Const. Tex. art. 1, § 19. 
as impairing the obligation of contract and 
taking away from the parties their right to 
contract, or taking away privileges’ and im- 
munities, or depriving of property without due 
process or denying equal protection of the 
laws. First Texas State Ins. Co. v. Smalley, 
Tex., 233 S. W. r 

17. Corporations—Doing Business in State.— 
In view of the interstate commerce provisions 
of the federal Constitution, a foreign corpora- 
tion does not do business within the state, so 
as to be required to comply with the state 
laws, by delivering within the state goods sold 





under a contract executed elSewhere and ship- 
ped into the state for deliverv. Wood & Selick 
N. J., 114 Atl. 756. 


v. American Grocerv Co. 

18. Power of President.—In the absence 
of cornorate authorization or ratification, a 
contract which divests the corporation of all 
its assets is beyond the nower of the vresident 
to make. Andrew Jercvens Co. v. Woodbury, 
Ine. U. S. D. C.. 272 Fed. 952. 

19. Receivership.—That a foreign surety 
company was in the hands of a receiver in the 
state of its domicile does not, where it does 
not appear to have been dissolved, prevent 
action in a domestic court. N. Y. Mun. Ry. 
Corp. v. Intercont. Const. Corp., N. Y., 189 N. 
Y. S. 621. 

20. Sale of Stock.—Purchasers of corpor- 
ate stock, par value $1, for only 10 cents, as 
fully paid up, if aware of the initial transaction 
whereby certain unproved oil lands were con- 
veved to the company for the stock. would be 
liable to the corporation for the difference be- 
tween the value of the property conveyed to 
it for the stock and the amount of stock issued 
therefor pro rata. Jose v. Utley, Cal., 199 Pac. 
1037. 

21. Covenants—Building Restrictions.—Cove- 
nants restricting the purchasers of lots in a 
given area to the erection of one-family houses 
constitute a neighborhood or community 
scheme, the regulations of which a lot owner 
must observe. if. he had notice thereof at the 
time he purchased his lot, or if he was put 
on his guard and reasonable inquiry would have 
led to such knowledge. Shoyer v. Mermelstein, 
N. J. 134 Atl. 788. 

22. Building Restrictions.—Restrictions in 
a deed against the erection on the land of 
any building other than a private dwelling 
house, the occupancy of such dwelling house 
by more than one family, or use for any other 
purpose than a private dwelling house, pro- 
hibited the erection of a duplex or double 
house, having one continuous roof with a solid 
party wall, without openings or means of com- 
munication between the two parts, each side 
being designed as a complete abode for one 
family. Baker v. Lunde, Conn. 114 Atl. 673. 

23. Building Restrictions—The erection 
on a lot of “an apartment house containing five 
or six separate and distinct apartments, for 
five or six separate and distinct tenants or 
families.” is a breach of a covenant in a con- 




















veyance of the lot that it is to “be used for 
eine —— 4 and only one regi. 
ence 1s to be erected on each lot.” Ma 

Hale, Fla., 89 So. 364. “ 

24. Use of Building.—Where the R. hote| 
was operated with the C. hotel, and on sale of 
the C. hotel the purchasers exacted a covenant 
in their deed that the R. hotel should not be 
used as a hotel for 15 years, such covenant was 
a condition of the conveyance of the C. hotel, 
and was intended for the benefit of such prop- 
erty, and the selling owner, after his repur- 
chase of the C. hotel, could enforce it against 
the owners of the R. hotel, his remote grantors, 
the restriction being for the benefit of the A 
hotel property, and appurtenant to it, not being 
void as an illegal restraint of trade, the re 
straint_ being reasonable. Huntley v. Stanch- 
field, Wis., 183 N. W. 984. 

25. Deeds—Delivery.—When grantor deliver. 
ed to the scrivener deeds in which his children 
were grantees, held, that there was a _ valid 
delivery. Watson y. Cox. S. C., 108 S. E. 168, 

26. Divoree—Condonation.—Condonation * of 
adultery is always conditional that the pardon- 
ed party shall in the future treat the other 
with conjugal kindness, and shall not only 
refrain from a _ repetition of the offense for- 
siven, but shall also refrain from committing 
any other offense which falls within the cog. 
nizance of a matrimonial court. Bravo y, 
Bravo. N. J., 114 Atl. 790. 

27. Equity—Jurisdiction——Where equity has 
acquired jurisdiction to grant relief in a class of 
cases because there is no adequate remedy at 
law, the enlargement of a legal remedy. so as 
to afford adequate relief, does not deprive 
equity of its existing jurisdiction. Kellogg y¥, 
Schaueble T. S, D. C.. 273 Fed. 1012. 

28. Right of Action—Where one _ bond- 
holder of a corporation filed a petition in a 
foreclusure suit for the benefit of himself and 
all others similarly situated who would come 
in and share the costs of the proceeding, as- 
serting a claim avainst another corporation for 
diversion of assets of the morteagor, a delay 
of 19 years by other bondholders simélarir 
situated before coming in, during which time 
the claim was being actively litigated by the 
petitioner, held not laches, which barred their 
rights against the adverse party. the petitioner 
making no objection. Bankers’ Trust Co. ¥. 
Virginia Ry. & Power Co., U. S. C. C. A., 2B 
Fed. 999. 

29. Estoppel—Alienation of 
decree for divorce, granted to a wife in her 
suit therefor, not contested by the husband 
and in which she allered false charges bv him 
of infidelity on her part, did not bar a_ subse- 
quent suit by him against another for the pre 
vious alienation of her affections, on the theorr 
that the matters involved were determined by 
her suit. Pollard v. Ward. Mo., 233 S. W. 14 

30. Executers and Admivistrntors—Sale of 
Homestead.—Rev. St. 1909, § 6708, to provide 
that when the heirs of the husband are persons 
other than his children the homestead mav he 
sold for the payment of debts of his estate 
subiect to the rights of the widow, applies only 
when all of his heirs are persons other than 
his children. and not when his heirs are his 
ehildren and a erandchild. Dennis v. Gormat, 
Mo., 222 8 BA. 

21. Frauds. Statute of—Oral Agreement— 
Rill for specific performance of an oral contract 
to execute a written contract for the sale of 
lands will be dismissed for want of equity. 
Schwartz v. Hoerster, N- J., 114 Atl. 785. 

32. Garnishment—Municipal Corporation— 

A debt due by a municipal corporation in the 
conduct of a vrivate and proprietary enter- 
prise. such as a municipal water system, may 
not be garnished in an action acainst the cred- 

710, and § 7108. 








Affections—A 


itor. under Code Civ. Proc. § : : 
as added by St. 1919 ce. 276. Trilarry v. City 
San Diero. Cal. 199 Pac. 1041. 


33. Gas—Cost of Reproduction.—In valuing 
the property of a gas company for rate pur 
poses, the cost of cutting and replacing pave 
ment over mains held properly excluded in && 
timating the cost of production. Pacific G. & 
E. Co. v. City and County of San Francisco, U. 
S. D. C., 273 Fed. 937. * 

34. Guaranty—“Against Loss.”—A guaranty 





“against loss” is a guaranty of collection, and 
before resort can be had to the guarantor 
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such a guaranty, the creditor must exhaust his 
remedy against the principal. Wyman, Part- 
ridge & Co. v. Bible, Minn., 184 N. W. 45. 

35. Impairment of Obligation.—Where 
each installment of rent is a separate and in- 
dependent demand, the extension of the time 
of payment of one will not impair the obliga- 
tion of a guarantor as to the others. Sutter 
vy. Nenninger, N. Y., 189 N. Y. S. 662. 

36. Injunction—Award of Attorney’s Fee.— 
Defendants, on dissolution of temporary re- 
straining order, were not entitled as damages. 
under plaintiff’s bond, to fees of all three at- 
torneys employed to procure dissolution, since 
any one of the three could have attended to 
the matter, and since plaintiff under such bond 
was liable for fee to only such counsel as was 





proper or necessary. Britt v. McCormick 
County Commission, S. C., 108 S. E. 179. 
37. Growinz Crop.-—One who has been pre- 





vented from making crops by an _ injunction 
cannot recover as damages from person who 
procured injunction the profits he might have 
realized, since such profits depend upon whether 
the crop would be made, and if made it would 
be made at a profit, and are clearly too un- 
certain to serve as a basis for judgement. Boud- 
reaux v. Thibodeaux, La., 89 So. 250. 

38. Strikes.—Where violence, threats, or 
intimidation are used in an effort to induce 
another to quit his employment, then the acts 
of an individual or a number of individuals are 
unlawful, and may be enjoined and it is not 
necessary to the enjoining of such acts that it 
he shown there was actual force or expressed 
threats of physical violence used. Southern Cal, 
tT. & S&S Co v. Amalgamated Ass’n I., S. &. T. 
W..Cal.. 200 Pac. 1. 

39. Insurance. — Assessment Contract. — 
Though insurer was a foreign fraternal or- 
der authorized to do business within the state, 
certificates issved bv it. whereby it agreed to 
pay only the amount realized from one assess- 
ment on its members holding certificates of 
that class, were contracts of insurance on the 
assessment plan within Rev. St. 1919, § 6155, 
requiring such certificates to specify the exact 
amount which the insurer thereby promises to 
pav, so that insurer is liable for the face of 
the certificates, though it exceeded the amount 





realized from one assessment. Kribs v. United 
Order of Foresters, Mo., 233 S. W. 89. 
40. Default on Note.—Where the _ policy 





provides for such a forfeiture, and the insured 
executes and delivers to the company a note 
to cover a renewal premium, which note recites 
that. if not paid at maturity, the insurance 
policy shall become null and void without act 
on the part of the company, and the company 
issues a receipt for the note, reciting that the 
policy shall continue in force until the maturity 
of the note, it is quite clear that the note was 
not given as an unconditional payment of the 
renewal premium, but as an extension of time 
for the payment of the premium, and a default 
in the payment of the note will work a for- 
feiture of the policy. Novak v. La Fayette Life 
Ins. Co. Neb., 184 N. W. 

41. Proof of Loss. ah: provision in a fire 
insurance policy whereby the insured is_ re- 
quired, in the event of loss, to furnish written 
proof thereof, signed and sworn to by him, 
Within 60 days after the fire, is for the insur- 
ance company’s benefit, and is waived by it by 
a@ course of conduct on its part, during such 
eriod of time, which reasonably induces the 
nsured to believe that settlement will be made 
without such proof, if the insured, acting on 
Such belief, fails to comply with said provision. 
Brown v. Firemen’s Ins. Co. Neb., 184 N. W. 88. 

42. Intoxiecating Liquors—Penal Ordinance 
Not Void.—A penal ordinance of the city of 
Stockton, denouncing the offense of selling in- 
toxicating liquors containing more than one- 
half of 1 per cent alcohol by volume, is not void 
as a violation of Fed. Const. Amend. 18. Ex 
Parte Volni, Cal.. 199 Pac. 1090 

43. Use of Automobile.—One whose car 
was borrowed for the ostensible purpose of 
hauling food, in view of the fact that the bor- 
rower when borrowing it on previous oc- 
easions for such purpose had used it therefor, 
was not put on notice that the borrower might 
use it for illegal transportation of liquor, so 
as to allow of its condemnation on his so using 
it. though she knew of his having previously 











so used his own car. One Liberty Roadster v. 
State, Ala., 89 So. 273. 
44. Libel and Slander—Privileged Communi- 
cation.—An indictment in the Supreme Court 
ot the District of Columbia for libel, contrary 
to Code D. C. §§ 815-818, providing the punish- 
ment therefor, but not defining libel, so that 
common-law libel is intended under Code, § 1, 
which indictment alleged that the libelous 
words were not only false, scandalous, malic- 
ious, and defamatory, but were uttered with 
the unlawful and malicious intention to vilify. 
defame. scandalize, and disgrace the subject of 
the publication, shows that the alleged libel 
was not privileged as the performance of the 
legal duty required by Criminal Code, § #46 
to declare to a public official knowledge of the 
commission of an offense, though the alleged 
libel was a communication to the district at- 
torney that an attorney had procured defend- 
ant’s indictment by perjured evidence. Ormsby 
v. United States, U. S. C. C. A., 273 Fed. 977. 
45. Limitation of ‘Actions—Statute Construed. 
—“‘Where a suit to recover damages for the 
homicide of an employe of a railway company 
is brought under the federal Employers’ Lia- 
bility Act, by the edministratrix of the de- 
ceased employee, the action is barred by the 
statute of limitations where it was commenc- 
ed more than two vears after the date of the 
homicide sued for, but within two years from 
the date of the appointment of the administra- 
trix.” Seaboard Air Line Ry. v. Brooks. Ga.. 
108 S. E. 166 
46. Master and Servant—<Arising Out of Em- 
ployment.—If the incapacity of a truck driver 
with, heart disease to drive a truck was caused 
by a heart attack, brought on by exertion, 
sudden shock, or excitement incident to his 
employment on the highway, compensation may 
be recovered for his death by being run_ over 
after falling off. George L. Eastman Co. v. 
iar” yotosher Ace. Commission, Cal., 200 Pac. 17. 
47. “Employee.’ — Superintendent of 
bridges of the aie of Bridgeport appointed by 
the director of public works under Charter of 
the City of Bridgeport, § 114, making director 
of public works responsible for maintaining 
streets and bridges in good repair and author- 
izing him to appoint assistants necessary for 
the performance of such duty, who performed 
his duties under the instructions of the director 
of public works was responsible alone to such 
director, and could make no repairs or pur- 





chase material except upon order and approval 
by the director, but whose compensation was 
fixed by the common council without the city 


charter creating, or authorizing the council to 


create, such an Office, held an “employe” of the 
city within the Workmen’s Compensation Act, 
and not a “public officer.” Burrell v. City of 


Bridgeport, Conn, 144 Atl. 679. 

48. Hazardous Employment.—Under Work- 
men’s Compensation Law, § 2. group 13, making 
the excavation of graves a hazardous employ- 
ment. and § 3, subd. 5. making the act applicable 
only to employment, in a business carried on 
for pecuniary gain, a religious society, con- 
ducting a cemetery, the lots in which it sold 
for profit, is subject to the Compensation Law, 
though the profits it derived thereby were ap- 
plied by it to charitable purposes, so that in 
an action for injuries to an employee of such 
society, which had not complied with the in- 
surance provisions, it was proper to withdraw 
the defenses of contributory er sy and 
assumption of risk from the jury, under § 11. 
Dillon \v. Trustees of St. Patrick's Cathedral, 
N. Y., 189 N. Y. 8S. 594. 

49. Traveling Salesman.—Where a travel- 
ing salesman, obliged to stop at hotels in the 
course’of his travel and to furnish his employer 
with a list of the cities on his itinerary, the 
names of the hotels at which he is to stop and 
the time he is to be at each hotel, is killed 
while attempting to escape during a fire in 
one of such hotels in which he is_ stopping, 
compensation may be recovered. Stansberry 
v. Monitor Stove Co., Minn., 183 N. W. 977. 

50. Water Supply Policeman not “Em- 
plovee.”"—As the idea of an “officer” embraces 
the idea of tenure, duration, fees or emolu- 
ments. and rithts and powers, as well as that 
of dvtv embracing the idea of the right to 
exercise the official function. one appointed a 
water supply policeman under Laws 1905.. ¢ 
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724, § 35, as amended by Laws 1906, c. 314, § 
6, declaring that it shail be the duty of the 
board of water supply of the city of New York 
to provide police protection for the inhabitants 
of the localities in which work in developing 
supply may be done, one appointed a water 
supply policeman is not an “employe” within 
the Workmen’s Compensation Law, and, though 
such policeman suffered an accident while rid- 
ing a motorcycle, and later died of influenza 
pneumonia, there can be no award in favor 
of his dependent, under § 2, group 41; the 
mere fact that he incidentally rode a motgr- 
eycle not changing his status. Kahl v. City of 
New York, N. Y., 189 N. Y. S. 547. 


51. Monopolies—"“Commodities.”. — Plaintiff 
owned stock in an oil weit company which he 
desired to sell at 45 cents per snare. Defendant 
promoters were selling stuck in tne company 
at $1 per share, and agreed witn piaintiff that 
if he would not sell his stock for tv days, so 
as to maintain the price at $1 per snare, they 
would guarantee him 90 cents a share for 1C. 
Held, the guaranty agreement was uneniorce- 
able by plaintiff, being a violation of the Anti- 
Trust Act, prohibiting, among other things, a 
combination to fix the price of any commodity, 
as shares of stock are within the meaning of 
the term “commodities,” which is a _ broader 
term than merchandise, and which. in referring 
to commerce, may mean almost any article of 
movable or personal property. Pnund sv. 
Lawrence, Tex., 233 S. W. 359. 


52. Mortgages—Foreclosure. — Where com- 
plainant, the purchaser, at foreclosure of tne 
lirst mortgage against the land gave a mort- 
gage to secure the purchase money, which was 
subsequently foreclosed by sale, and the as- 
_ Signee of a second mortgage in effect redeemed 
from the sale under the first mortgage by pro- 
curing a conveyance from the purchaser at the 
foreclosure ot complainant’s mortgage, com- 
Plainant cannot redeem from such assignee on 
the theory that he was redeeming from the fore- 
closure of the mortgage given by him. Hamil- 
ton v. Cody, Ala., 89 So. 240. 

53. Right of Second Mortgage.—Where a 
third mortgagee redeemed from the foreclos- 
ure, under Code 1907, § 5746 et seq., a second 
mortgagee could not redeem, nor hold the third 
mortgagee as trustee for the benefit of himself 
and the second mortgagee, in the absence of 
special equities. Allison v. Cody, Ala., So. 
9 


«35. 


54. Principal and Surety—Destruction of 
Buiiding.—W here contractors employed to re- 
model a building were to get the building as 
it stood, and own all of the building except 
what was used in the new work, and receive 
a specitied amount for their undertaking, and 
were to be answerable for and restore and 
make good all damages, etc., occasioned or 
rendered necessary by fire, etc., the contractors 
and their surety were not discharged by the 
destruction of the building by fire before com- 
pletion of the work, and by the owner's failure 





to restore it to the condition it was in when 
the contractors began to remode] it. Crymes 
v. Gaul Const. Co., S. C., 108 S. E. 175. 

55. Railroads—Death by Wrongful <Act.— 


Where plaintiff's decedent was killed by a train 
of cars pushed by a locomotive, and there was 
evidence tending to show that he had been run 
over while tying on the track in a drunken 
stupor, there could be no recovery for wrong- 
ful death, notwithstanding the train was oper- 
ated with only an ordinary railroad lantern on 
the first car. Bridges v. Kinder & N. W. R. R. 
La., 89 So. 309. 


56. Interest of Director General.—The 
Director General of Railroads, during his ad- 
ministration, held to have a legal interest in an 
existing contract for the supplying of fuel oil 
to a railroad company, which entitled him to 
maintain an action to recover damages from 
one alleged to have maliciously interfered with 
such contract by causing the seller to refuse 
performance. Gulf, C. & S. F. Ry. Co. v. Cities 
Service Co., U. S. D. C., 273 Fed. 946. 


57 Pedestrian’s Contributory Negligence. 
—In an action against a railroad company for 
the death of a pedestrian at a crossing, where 
the evidence was conflicting as to whether de- 











ceased view was unobstructed, and as to how 
light it was at the time, and the jury visited 
the scene at a time in the evening when the 
amount of light was about the same as at the 
time of the accident, and observed the placing 
and movement of trains, it was for the jury w 
determine whether the physical facts demon- 
strated a situation compelling the conclusion 
of deceased’s contributory negligence through 
failure to look and listen for the approaching 


car. Green v. Southern Pac. Co., Cal., 199 Page, 
1059 2 
58. Specific Performance — Forfeiture for 


Nonpayment.—Equity is powerless to come to 
the relief of a purchaser who has failed to pay 
at the time specified in the contract when the 
contract distinctly and clearly provides that 
time is essential, and that purchaser’s rights 
as purchaser shall cease and become void unless 
payment is made at the time stipulated. Doe- 
torman v. Schroeder, N. J., 114 Atl. 810. 


59. Refusal of Wife to Join in Conveyance, 
—That the wife of the vendor refused to join 
in a conveyance is no ground for denying spe- 
cific performance of an option given to purchase 
land, and the purchaser may enforce his rights 
against the husband, with abatement on ac- 
count of the wife’s inchoate rights of dower, 
Lewis v. Ludlam, N. Y., 189 N. Y. S. 636. 


60. Taxation—Public Utility—In assessment 
of franchise of public utility corporations oc- 
cupying city streets, the board of state affairs 
is not justified in adding to the earning value 
of the franchise an additional assessment for 
the privilege of occupying the streets or for 
carrying on the business of the corporation, 
since the value of the franchise is to be deter- 
mined by earning capacity. Baton Rouge Elec- 
vr Co. v. Board of State Affairs., La., 89 So, 


61.——-Valuation.—A taxpayer may not com- 
plain of a valuation which could ordinarily 
be obtained for his property at private sale 
unless there is such a general undervaluation 
as will result in an excessive tax to him, and 
such assessment cannot be impeached by com- 
parison with less than 2 per cent of the prop- 
erty in the district where it does not appear 
that improper considerations influenced’ the 
valuation of his property. Walthers v. Jung, 
Wis., 183 N. W. 986. 


62. Telegraphs and Telephones—Delay.—A 
telegraph company is not liable for substantial 
damages for delay in the delivery of a telegram 
offering to loan plaintiff money with which to 
purchase cattle for pasturing, where the evi- 
dence showed that the cattle in question were 
not sold to another until long after the tele- 
gram was delivered, and did not show that 
plaintiff could not have purchased them upon 
receipt of the message. Cornell v. Western 
Union Telegraph Co., Cal., 199 Pac. 1087. 


63. Limitation of Liability Not Binding— 
Where neither the sender nor the adressee of 
2 cable message which a telegraph company has 
failed to transmit is shown to have entered 
into a stipulation with the original carrier, or 
with the company itself, limiting liability, or 
to have had any notice thereof, they are not 
bound, although the blank on which the mes- 
sage was written contains stipulations of that 
nature. Freschen v. Western Union Telegraph 
Co. N. Y.,. 189 N. Y. S. 649. 


64. Vendor and Purchaser—Assignment.— 
Where the purchaser assigned his memorandum 
of sale to plaintiffs, with the contract referred 
to in it, merely agreeing to and merely trans- 
ferring to them whatéver rights he had in the 
contract, plainti are not entitled to recover 
from him their uyment to him, though the 
vendor refused to carry out the agreement of 
sale. Kleinman y. Strassburg, N. Y., 189 N. ¥. 
S. 633. 


65. Waters and Water Courses—Right to 
Erect Levees.—A riparian proprietor of drain- 
age district is entitled to erect levees or such 
other works as will protect its lands from the 
accidental or extraordinary flood waters of 4 
stream. No other riparian owner can complail 
of this action because of injury thereby inflicted 
upon him. Jones v. George, Miss., 89 So. 
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